Copnep>xaHue:

Mage noffpund or type unknown

BBepneHue

HacnencrtBeHHble NPaBOOTHOLLIEHNA B MEXAYHAapPOA4HOM YaCTHOM MpasBe OT/INYalTCA B
Cuny cBoen cneyndunKkinm 3Ha4YnTeNbHbIM CBoeobpasnem 1 ¢ TpyaoM noaaatoTcsa
N3MEHEHUAM. DTUM 06 BbACHAETCHA HE3HAYUTENbHbIN 06beEM MeXXAYyHapoaHOWN
YHUPUKaLMM HOPM O HacNeLoBaHUU U OrpaHNYeHne nx yHUMuKaumm Ha permoHaibHOM
N OBYCTOPOHHEM YPOBHAX MEXIOCYAAaPCTBEHHbIX OTHOLLUEHNN B OCHOBHOM
KOJIJTM3NOHHBIMN HOPMaMW.

C UCTOPUYECKOM TOYKM 3PEHUA HAC/IeACTBEHHbIE OTHOLLEHNSA PeasIn3yoTCs C yYEeTOM
obbl4yaeB, TPAAULNIA, PENIUTNO3HbBIX AOFM, HPABCTBEHHbIX KpUTEepuer, 06yCnoBAEHHbIX
HALMOHAaNbHLIMN 0COBEHHOCTSAMUN Ka)40ro Hapo/a, a NPaBOBbie HOPMbl B 3HAYMUTEIbHOWN
CTeneHun 3aKpennsaioT 1 aenatT oba3aTeNbHbIMU A9 UCMOJIHEHUSA BEKaMu
CJIOXKUBLLNECS NpaBua B3aMMOOTHOLLEHUI MexXay HacliegonaTesieM U nLamu,
npeTeHAYyLWNUMN Ha NOoJlyYeHne HaciencTea.

HauwnoHanbHble 0CO6EHHOCTU B HAaC/IeACTBEHHbIX OTHOLWEHNAX MOPOXKOAT Cepbe3Hble
npob6saembl Npn HacsegoBaHNM C NHOCTPAHHLIM COCTAaBOM (3271eMeHTOM), T.e. Korga
HacnenCTBEHHbIE OTHOLLUEHMS BbIXOOAT 3a Npenesbl KOHKPETHOro rocyaapcTBa,
nepecekas rpaHuLbl ABYX UM HECKOJIbKUX FrOCyAapCTB U MOryT perjaMeHTUpoBaTbCA
JIMWb HOPMaMKU MeXXAyHapo4HOro 4YacTtHoro npasa (M4n).

HopMbl perynmnpyowme oTHoWeHUA Hac/ieACTBEHHOIO NpaBonpeeMcTBa NPUCYTCTBYIOT B
HaLMOHaJIbHble 3aKOHOLATEeNIbCTBa KaX4oro rocygapcraa. l[pn 3ToM paccMaTprBaeMbIN
WHCTUTYT B LOKTPUHE rpa)K4aHCKOro npasa npusHaeTcsa ogHonm n3 Hambonee
KOHCepBaTMBHbIX Chep NMpaBoOBOro perysnpoBaHuns, NOCKoJbKY B LIeJIoM, eLle C
ApeBHeNLWnin nop, LMBNANCTUYECKON LOKTPUHE U3BECTHO [BE€ OCHOBHbIE (DOPMbI
HacsefoBaHMA - MO 3aKOHY U MO 3aBeLaHnto, NpuU3BaHHbIE 3alWNTUTb UMYLLECTBEHHbIE U
JINYHbIE HEVMYLLLECTBEHHbIE MHTEepeChl HacleAHUKOB U HacnenonaTens. besycnosHo,
CTOJIb JOJIr0e NCTOpUYECKoe pa3BuTMe N pacnpoCcTpaHEeHHOCTb Ha BCe NpaBoBble
CUCTEeMbl COBPEMEHHOCTWN CBNAETENbCTBYIOT 0 6e3yC/I0BHOM BaXXHOCTU MHCTUTYTA
HacnefoBaHMA He TOJIbKO OJ19 3aWNTbl MHTEPECOB OTAEJIbHbIX NL, HO U ANS
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obecrneyeHns pexxnma 3aKOHHOCTU U NMpaBonopsiaka Ha YpoBHe obLecTBa B Li€JIOM.

PaccMaTpuBaeMblii MHCTUTYT B IOPUMANYECKOW HayKe onpepensercs cenylowmmm
obpasom:

HacnepoBaHue B Me)XAYHapOoOAHOM HYaCTHOM npaBe

- OAVIH U3 NHCTUTYTOB paccMaTpMBaeMON oTpac/sn npasa, NpeacTasaAoWmM cobon
COBOKYMHOCTb HOPM, perynsaTUBHoe BO34ENCTBNE KOTOPbIX HarnpasseHo Ha obecnevyeHne
nepexopa npas n o6a3aHHOCTEN yMepLuero (HacnenonaTtens) K ero npaBornpeeMHUKam
(HacnegHNKam).

B nocnegHue rogbl, B yCJ0BUAX aKTUBHOIO Pa3BUTUS HaZHALMOHANbHbIX
NHTErpauMoHHbIX NPOLLECCOB, CBSA3aHHbIX, B TOM 4YMC/e, C pacipoCTpaHeHNEM PbIHOYHbIX
OTHOLLUEHNI COBCTBEHHOCTU, NepeMelleHneM HacesleHs Mexxay rocyaapcTBamu,
ConpoBoOXXAaeMbiM NpruobpeTeHneM 3a npeaesnamMmm rocygapcTea, rpaXkjaHaMnm KOTOPOro
OHU ABNAETCA Pa3/IMyHbIX BUAOB UMYLLECTBA, 3aK/o4eHnemM BpayvyHbiX COO30B MEX Y
WHOCTPaHLAMN U T.4., BONPOChI PeryanpoBaHnUsa HacieaCTBEHHbIX OTHOLUEHUN B
MeXyHapoAHOM npase npunobpeTatoT 0cobyto BaXKHOCTb.

OcHOBaHMEM BO3HUKHOBEHME Hac/ieCTBEHHbIX I'IpaBOOTHOLIJeHI/II7I, OCHOBAHHbLIX Ha
3aKOHe AB/19eTCAa Hann4yme CyMMbl lopnanyecknx pakToB, TO eCTb IOPULANYECKOro
COCTaBa, 3J1eMeHTaMN KOTOPOro BbICTyMNatoT:

e QaKT CMepTU NnuUa - HacedodaTens, u nocaenyroLuiee 3a HAM OTKPbITUE
HacnenCTBEHHOW MacChl;

e Hanunyve nuu, COCTOABLUMNX C YMEPLUUM NIMLOM B ONpPenesIeHHON CTEMNEHM
POACTBEHHbIX OTHOLLEHWIA;

e OTCYTCTBME BOJIEN3BABNEHUS HacnenonaTenss oTHoCcUTeNbHO ByayLien cyabobl
npuHaAe)XxaBLLero eMy UMyLLecTBa, TO €CTb 3aBeLlaHuns.

Bonpochkl HacsnenoBaHUA NO 3aBeLLaHUIoO B MeXXAYHAapPOAHOM YaCTHOM npase
CTPOATCA BOKPYr KOHCTPYKL UM 3aBeLlaHUA, KOTOpoe MOXXeT ObITb onpepeneHo
cnepyowmuMm obpasom:

3aBeLlaHmne - Bbipa)xeHHoe B onpejiesIeHHOM 3aKOHOM (hopMe BOJIEN3bsBIEHNE
HacsienodaTesis, Liesibio KOTOPOro BbiCTyrnaeT onpeaesieHne upuan4yeckon cyabobl
nprvHagfiexalwero eMy nMyLLecTBa nocsie CMepTu.



Mpr3HaKaMn 3aBeLaHNA ABJSIOTCSA OAHOCTOPOHHUIA XapaKTep BOJIEN3bABNEHNS U
BO3MO)>XHOCTb 0TO3BaTb 3aBeLlaHNe NNLLOM ero coBeplinm. OCHOBaHMEM HacsiefoBaHuUs
Nno 3aBeLlaHunIo, aHaJIorMYHO PacCMOTPEHHON paHee hopMe HacnenoBaHMS, BbiICTynaeT
IOpPMANYECKON COCTaB COCTOSALLNX U3:

e ®akTa CMepTu 3aBellaTens;

e OTKpPbITUA HAaCcNeACTBEHHOW MacCChl;

e Hann4ume Hagnexawe ohopMIEHHOr0 N ACHO BbipaXkaloLlero BoJO HacnepgonaTens
3aBelaHus.

[na cTpaH pOMaHO-repMaHCKOW NMpPaBoBO CEMbU, K KOTOPOW NPUHAAeXaT rocyaapcTBa
KOHTMHEHTaNbHOW EBpoONbI, XapakTepHbl criefylolme gpopMbl 3aBeLLaHNSA:

e CocTaB/ieHHOEe HacnegonaTesneM COBCTBEHHOPYYHO;
e TanHOe 3aBeLllaHune;
e 3aBellaHue B hopme NnybaAnMYHOro akTa.

MonobHO rpa)kgaHCKOMY MpaBy pa3HbIX rocynapcTs B MYM cyllecTByeT HaciegoBaHue
Mo 3aKOHY 1 3aBeLlaHunto. MoHATNEe «HacnegoBaHMe Mo 3aseLlaHnio» B MYr
npeacTaBsseT cobo NPaBOBOM TEPMUH, 03HAYAIOLLMIA, YTO KPYT JINL, MPAaBONPEEeMHNKOB
HacnegogaTens, NOPSAAOK U YC/IOBUS, Ha KOTOPbIX 3TO NPOUCXOAUT, onpeaenseTcs He
HernocpencTBEHHO 3aKOHOM, a BoJiIeil HacnenonaTensa. Bons HacnegonaTens Npu 3Tom
JI0J1)KHa COOTBETCTBOBATb 3aKOHY MO (hopMe BbIPaXKeHUs U He MPOTUBOPEYNTbL 3aKOHY Mo
COOEp>XXaHWUI0, YTO COOTBETCTBYET MOJIOXKEHUSM HALMOHAIbHOIO FPaXXAaHCKOro rnpaBa
60/IbLUNMHCTBA rocyAapcTB. Ecm Takoe cOOTBETCTBME OTCYTCTBYET, TO 3aKOH
KOPpPEeKTUpYyeT BOJIIO 3aBellaTens.

B xone hopMMPOBaHMSA MEXIYHAPOAHOIrO YaCTHOro NpaBa HacsiegoBaHMe o
3aBeLlaHunto 6bII0 HETUMUYHBLIM, HO MO Mepe Pa3BUTUSA NpaBa U B CUY ornpeaesieHHbIX
NpenmMyLecTB (BO3MOXXHOCTb COrlacoBaHUA 06LLero nopsigka NoCMepTHOro
npaBonpeemMcTBa B NpaBax U 0653aHHOCTSAX, yMepLUMX CO CBOeobpa3neM ceMenHoro
NOJIOXKEHNA HacenonaTens, ero OTHOLWEHW C YeHaMN CeEMbW, POACTBEHHMKAMM, a
TakXe ApYruMun 6n3KnumMm emy mammn) 3Ta opMa HacaeoBaHWUs NosyyYnnaa LWNpokoe
pacnpocTpaHeHne, a BO MHOTMX CTPaHax CYMTaeTCsa onpeaensioLlen.

B camoM pene, 3aBellaHne, NO3BOJISIET HacegonaTesto onpenennTb cyabby cBoero
UMYLLIECTBA, KOr4a y Hero HeT HacNeOHUKOB MO 3aKOHY WM Hapaay C HAMU eCTb gpyrue
nnua, KOTopbIX OH XoTen 6kl 06ecneynTb. MNocpencTBOM 3aBeLLaHUA HacnenonaTesnb
BNpaBe pacnpenesmTb CBOE UMYLLLECTBO C Y4€TOM MaTepuasibHOro MNOJI0OXKEHUS CBOMX
HAC/EeOHUKOB MO 3aKOHY N TOro, KaKyto NMOMOLLb OTAENIbHbIE U3 HMUX MOJIYYUSIN OT HEro



paHee. B 3aBeLlaHNM BO3MOXXEH y4YeT pa3Hoobpa3Hbix 0693aTeNbCTB Kak
NMYLLLECTBEHHOr 0, Tak U cyrybo NMYHOro rnopsigka, UMeLLx Ba)KHOe 3HaYeHne Os
ornpeaeneHHoro Kpyra HacseqHWKOB 1 A0JIN X YH4aCTUsl B Hac1ea0BaHUN. BONbLIMHCTBO
N3 HUX 3aKOHOZATENlb HE MOXKET HU NPenyCcMOTPEThb, HM 3apaHee OLUEHUTbL AaXke B
CJZly4ae Ha/m4yns CaMblX COBEPLUEHHBLIX HOPM O Hac/Ie40BaHNKM MO 3aKOHY.

Me>xayHapoaHoe YacTHoe npaBo B Poccum pa3BuBanoch 1 pa3BMBaeTCs B pycrie
€BPOMNeNCcKON HayKn MeXAyHapoAHOro YacTHOro NpaBa M HayKW CPAaBHUTENbHOIO
npaBoBeAEeHNS, YTO HAMpPSMYI0 1 HEMNOCPEeACTBEHHO OTHOCUTCS K HAacsie40BaHUIO Mo
3aBelaHnio B MUI. C 3TOM TOYKM 3pEHMS OMbIT CTPaH, TPAHCrPaHUYHbIe CBSI3N KOTOPbIX
oblMpHee n AnHaMmuyHee, a AOKTPUHbI MYTM, Kak cnencTeue 3Toro 6onee geTasnbHO
pa3paboTaHbl U pa3BUTbl YeM B Poccuu, nMeeT Ba)KHOE TeopeTUYecKoe 1 NpakTuyeckoe
3HavyeHue ons Poccuinckon denepaumm. 3HAKOMCTBO C 3TUM OMbITOM, C HOBbIMU
KOHLIENMUUAMN 1 3apybe)XHOM MPakKTUKON No HacNeACTBEHHbIM OTHOLLIEHUAM
NpenCcTaB/ISOT HECOMHEHHbIN HaY4YHbIN U NMPaKTUYeCKUin nHTepec. Bonpoc 3ToT
aKTyaM3npyeTcs U TeM, YTO rpakaaHe Poccum noay4ymam BO3MOXXHOCTb
becnpensTCTBEHHO NocelwaTh 3apybeXxHble cTpaHbl, paboTaTb TaM, yuypexaaTb CBOU
cobCcTBEHHbIE NpeanpUATUS, MOCTOSHHO MPOXXMBaTb, a, C/1Ie0BaTE/IbHO, AJOBOJILHO 4YacTo
pewaTb BOMNPOCH! 3aBeLLaHNs CBOEro nMmyLlecTea niv npmobpeTeHuns HacneacTBa.

CnepoBaTefnlbHO, Hac/legoBaHWe Mo 3aBellaHnio B MexayHapoaHOM YaCcTHOM npase
3aHUMaeT 3Ha4YnTesibHOE MeCTO B CUJTy CBOUX MpenmMmyLLecTB, a ero NCrioJIHeHmo
nocedulleHa COBOKYIMHOCTb MaTepPuMalibHbIX N KOJJTIM3NOHHBLIX HOPM, KaK HaluMOHaJIbHOIo
3aKOoHOOaTeNbCTBa, TaK N MeXAYHapoAHbIX AOrOBOPOB.

Kak n3BecTtHO, B OCHOBE HacJ/ie[loBaHMs Mo 3aBellaHnto eXXnuT caenka. FpakaaHcko-
NpPaBOBON CAENIKOW SAB/ISIETCS KakK CaMO 3aBellaHne, Tak U aKTbl €ro U3MeHeHus n
oTMeHbl. OgHaKo obLre NPUHLMMbLI, PaCCYUTaHHbIe, NpeXXae BCEro Ha ABYCTOPOHHMUE
COEeJIKM, OKA3bIBAOTCA HE BCerga CoCToSATEesIbHbIMU B MPUJIOXKEHNN K TaKon
OOHOCTOPOHHEN CAesiKe, KaKol ABNSIeTCS 3aBellaHmne.

Mpn NCNONHEHNN 3aBeLlaHNA C HAaJIMYMEM NHOCTPAHHOINO CoOCTaBa AOCTUXKEHME
KOMMNPOMUCCa MeXXAY HaUuMOHabHbIMW OTPACaAMM NpaBa B COOTBETCTBUN C 3aKOHOM U
MHTepecamMun HacsiegodaTensa N Hac/leAHNKOB BO3MOXXHO Ha OCHOBE
KBaMpnumpoBaHHOro Bbibopa NpMeHMMOro npasa, T.e. MpaBa KOHKPETHON CTPaHbI.
Ecnun Takon BbIboOp ocyuecTBaseTcsa B 06xon KONAM3NA, TO UCNOb3YOTCS
MaTepuasibHble HOPMbl NPAMOro AencTeug. Npu HanMyYMmM Konan3nm Heobxoammo
npuberaTb K NCMNOJIb30BaHUIO KOJIIM3NUOHHbBIX HOPM, obecne4vunBatoLmx BbIbop
KOMMNETEHTHOro MaTepuasibHO-NPaBOBOro 3aKOHa, HOPMbl KOTOPOro B COCTOAHUM



peryanpoBaTb AOJ/KHbIM 00pa30M BO3HMKLLEE Ha MPaKTUKe HacsenCTBEHHOE
NMPaBOOTHOLLEHME.

LLiInpokoe npMMeHeHne HauMoHaIbHOr0 KOJIJIN3MOHHOIO NMpasa Npu peryanposaHun
Hac/eACTBEHHbIX OTHOLIEHNIN 0OBbACHAETCA BECbMa «CKYAHbIM Hacneanem»
YHUBEPCasbHOMN YHUPUKALUKM MaTepuanbHbIX HOPM HacnencTBeHHOro npasa. Mo cytu
hena, B HaJIM4nMm NMeTCa N1llb ABEe paTUPULNPOBaHHbIE U BCTYNMBLUME B CUJY A5
HECKOJIbKUX €BPONENCKNX rOCyAapCTB MEXAYHAPOAHbIE KOHBEHL NN 3aKOHOB, KOTOpbIe
KacalTca opMbl 3aBellaTeNIbHbIX pacnopsa>XeHnin. Poccus B 3TUX KOHBEHUUAX He
y4acTBYeT, 3a UCKJIIOYEHUEM MOMNbITKN MPUCOEANHNTLCA K BalLMHI TOHCKON KOHBEHUWN
(ewe CCCP nognuncan BalwWMHITOHCKYIO KOHBeHUUO 17 nekabpsa 1974 r., HO
BMNoCnencTBun He paTudunymnposan).

3aKJilouYeHue

EOVNHCTBEHHBIM NPUMEPOM pPermoHasibHOWM YHUMPUKaUNUN HAaCe4CTBEHHbIX OTHOLWEHU B
MUY ansaeTca Kogekc byctamaHTe (MaBaHCKas KOHBeHUMA 1928r.), B KOTOPON 3TUM
OTHOLWEeHMAM nocBsweHbl 20 ctaten. HO 1 OHW orpaHuU4YeHbl B OCHOBHOM YHUUKaLnen
KOJIZIN3NOHHbBIX HOPM O Hac/NefoBaHUW, a TakKXXe yCTaHOBJIEHNEM HEeKOTOPbIX
eanHoobpa3HbIX aAMUHUCTPATUBHbLIX MPaBWUJ OXpaHbl HACNEACTBEHHOIMO UMYLLLECTBA.
NMpenMyLLecTBeHHO YHUPULNPOBaHHbIE HOPMbl MeXOYHAapPO4HOro YacTHOro npasa no
HacneL0BaHNIO COCPenoTOYEeHbl B ABYCTOPOHHUX U MHOTOCTOPOHHMX AOroBOpax o
rMpPaBoOBOW NMOMOLLW, @ TaKXXe B KOHCYJIbCKUX KOHBEHLUSAX.
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